











DECISION OF THE DISCIPLINARY COMMITTEE
OF THE GENERAL LEGAL COUNCIL

Complaint #175 of 1986

FREDRICK SCOTT COMPLAINANT
AND
ELSIE A. TAYLOR RESPONDENT

I have had the opportunity to read the Judgment of my learned Colleague and Chairman, Hillary
Phillips, Q.C. and agree with the conclusions therein.

There are however three areas which I wish to address. These concern the following questions:
) Is Mr. Frederick Scott an aggrieved person with the requisite locus standi to file
the Complaint against the Respondent Elsie Taylor?
(i) Has the Respondent acted with inexcusable and deplorable neghgence in the
performance of her duties?
(iii)  Has the Respondent failed to account to the Complainant for all the monies in her
hands for his account or credit although he has reasonably required her to do so?

[ will first deal with the question of whether Mr. Scott can be legally described as an aggrieved
person because if I find that he does not fall into that category of persons, his Complaint will fail.

Section 12(1) of the Legal Profession Act states that “any person alleging himself aggrieved by
an act of professional misconduct (including any default) committed by an Attorney may apply
to the Committee to require the Attorney to answer allegations contained in an Affidavit made by
such person...”

The Act does not define an aggrieved person. We must therefore look at the Authorities and
attempt to apply them to the facts of this Case.

Mr. Huntley, Counsel for the Respondent submitted that the Complainant, Frederick Scott had no
locus standi on the matter as the Agreement for Sale identifies the Purchasers as Beverly Scott
and Venice Lewis. He further submitted that Frederick Scott’s name does not appear on the
document and therefore at Law he could not be regarded as having engaged the Respondent to
act on his behalf in relation to the sale/purchase of the relevant property and not being the
contracting party he could not have suffered what he alleged that he suffered as Purchaser. The
only person or persons with a legal right to make such allegatlon in the circumstances were
Beverly Scott and Denise Lewis, he said.

Miss Beverly Scott (after being sworn) was extensively cross-examined by Mr. Huntlc;y. Itis
clear from the evidence that Miss Scott had relied on her brother Frederick Scott to conduct the
business on her behalf with the Respondent, Mrs. Taylor. She had placed her ¢onfidence in him.
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She said the first time she saw Mrs. Taylor was “two weeks before last.” In answer to a question
from Mr. Huntlev as to whether she knew if Mrs. Taylor had received any money than a cheque
from her. She said, “I did not see Mrs. Taylor so I could not give her anything.”

Mr. Frederick Scott (after being sworn) was also cross-examined by Mr. Huntley. It is clear
from the interchange that Mr. Scott was the person who conducted the business with Mrs. Taylor
on behalf of the Purchasers. He said that he did not know Mr. Freddie Brown {the Vendor’s
Attorney). The cheque was made out in the name of Mr. Brown. But it was handed to Mrs.
Taylor in pursuant of the transaction in buying the house. Mr. Huntley asked him why did not
wait before he handed over the cheque to the Respondent. His response was as follows: “ Well,
Mrs. Taylor instructed me to carry $375,000.00 to give to her so I did that ...” The following
exchange then took place:

Huntley: “When you brought the cheque did you also bring the Sales Agreement at the
same time?”

Scott: “No... the cheque was given first. After I give her the cheque she called her
Secretary to bring the receipt book to give me a receipt.”

Huntley: “I am putting it to you that the cheque and the Agreement for Sale were handed
over at the same time by Mrs. Scott to Mrs. Taylor.”

Scott: “No.” ’

In examination in Chief, Mr. Scott said that his sister Beverly Scott had asked him “to

seek a house for her...” Sometime in 1996 he saw an advertisement in the Sunday

Gleaner. He contacted one Mr. Porter who showed the house to his sister and himself.

All three of them subsequently went to Mrs. Taylor’s office. Mrs. Scott told the Panel.

“We discussed the matter with Miss Taylor in detail that we want her to represent us as

our Attorney-at-Law, do the legal transactions in relation to purchasing the house. We

gave her the information.” He further stated that on July 10, 1996, he took a manager’s cheque
for $375,000 to the Respondent. The cheque was marked to Fred Brown. She gave him a
receipt in his name marked July 10, 1996. The receipt was tendered in evidence and marked as
Exhibit 1. He also later received the Agreement from the Respondent. He returned it to the
Respondent. The Agreement was tendered in evidence ad admitted as Exhibit 2.

I will now look at the Authorities in an effort to elicit the meaning of “aggrieved person.”
Counsel for the Respondent kindly submitted two cases, namely: Buxton and others v. Minister
of Housing and Local Government 1961/QBD and Ex Parte Sidebotham. In the Sidebotham
1880 XIV Chancery Division, I regard both cases as major Authorities on the subject as several
of the leading cases were reviewed in the Judgements.

In Ex parte Sidebotham, the Chancery Division had to decide whether a bankrupt or any of the
creditors were persons aggrieved or had any locus standi to appeal from the refusal of a Court to
act on a report by the Comptroller in Bankruptcy under the Bankruptcy Act of 1869 and the
Bankruptcy Rules of 1870. It was held that “when the Court had refused to act on a report by the
Comptroller in Bankruptcy that the Trustee in a Bankruptcy has been guilty of a misfeasance,
neglect or omission by which the estate has sustained a loss which the Trustee has to make good,
neither the bankrupt nor any of the creditors is entitled to appeal from the refusal.” It was further



held that “if the Trustee had been guilty of misfeasance, either the bankrupt or any of the
creditors is entitled to make an application of his own to the Court under Section 20, and if the
person so applying is dissatisfied with the order made, he has a right to appeal from it.”

It is important to note that Section 20 provides that “the bankrupt or any creditor, debtor, or any
other person aggrieved by any act of the trustee. may apply to the Court and the Court may
confirm, reverse or modify that act complained of, and make such order in the premises as it
thinks just.”

In his judgment, James L.J. said inter alia, “It is said that any person aggrieved by any order of
the Court is entitled to appeal. But the words person aggrieved™ do not really mean a man who is
disappointed of a benefit, which he might have received if some other order had been made. A
person aggrieved “must be a man who has suffered a legal grievance (my emphasis) a man
against whom a decision has been pronounced which has wrongfully refused him something or
wrongfully affected his title to something.”

It is interesting to note that Section 20 after making specific reference to bankrupt, creditor and
debtor, also made reference to ‘other person aggrieved,” who may apply to the Court. The
question may be asked as to who are these other category of persons aggrieved to whom the
Section were referring. In my view these persons must be those referred to by James L.J. as
those who can be said to have suffered a ‘legal grievance.’

Section 12(1) of the Legal Profession Act did not go as far as Section 20 of the Bankruptcy Act
aforesaid in describing the category of persons who can apply to the Committee for redress. It
simply refers to “persons aggrieved.” How wide a definition should such a person be given?

In Buxton and others v. Minister of Housing et ux, the Applicants by originating Motion applied
to the High Court to ascertain whether they were persons aggrieved under the Town and Country
Planning Acts 1947 to 1959. The Applicants were adjoining landowners to property, which was
the primary subject of an Order of the Minister in allowing the appeal of the Respondents against
the refusal of the Planning Authorities to excavate the process chalk on lands owned by the said
Respondents. The Planning Inspector had found that “there was a serious risk of chalk dust
being deposited on the land of the Applicants in quantities which would be detrimental to the
user of the land...” The Minister rejected the Inspector’s report. It was held that the landowners
were not persons “aggrieved” within Section 31 of the Town and Country Planning Act 1959,
because the Minister’s action in allowing the appeal did not infringe any legal right of theirs, for
their common law rights were not infringed and as individuals they has no statutory right under
the Town and Country Planning Acts 1947 to 1959 to have their representations considered by
the Ministers.

In my view the facts, law and circumstances of this case can easily be distinguished from those
of the case in issue and Section 12(1) of the Legal Profession Acts as Salmon J. said “the
relevant statutes in my judgement confer no right on the applicants as individuals. Accordingly,
none of their legal rights have been infringed, and no legal obligation has been imposed on them
by the Minister’s action.” Salmon J. also made reference to James L.J. dicta in the Sidebotham



where he defined the words “person aggrieved” and noted that his definition was generally
accepted. He also made reference to dicta of Lord Howart C.J. in Seven Oaks.

Urban District Council v. Twynam 1929 2 UB at p. 443 who said “as had been said again and
again there is often little utility in seeking to interpret particular expressions in one statute by
reference to decisions given upon similar expressions in different statutes. The problem with
which we are concerned is not what is the meaning of the expression ‘aggrieved’ in any one of a
dozen other statutes but what is the meaning in this part of the statute?”

In reviewing the evidence of the case before me together with those outlined in the abovenamed
authorities, I have no difficulty in finding that Mr. Frederick Scott is an aggrieved person within
the meaning of Section 12(1) of the Legal Profession Act and was therefore entitled to lay the
Complaint. It was he who contacted the Realtor. It was he who met with Mrs. Taylor. It was he
who handed her the cheque. It was he who received the receipt, which was made out in his name.
It was he who saw to the signing of the Agreement by the Purchasers. It was he who returned the
Agreement to Mrs. Taylor. It was almost as if he had Power of Attorney to conduct the business
on behalf of the Purchasers who appeared to know very little of the transaction. In cross-
examination by Mr. Huntley, Mr. Scott stated that it was he who retained Attorney C.J. Mitchell
to communicate with Mrs. Taylor about the matter.

At one point in the cross-examination of Mr. Scott by Mr. Huntley, the following exchange took
place:

Huntley: “When the police visited Mrs. Taylor’s office, you did not intend to leave
until you get your money?” (Emphasis mine).

Scott: Police come two different times. “Two police and myself make three.”

Huntley: The time when you used the phone.

Scott: Yes, I told the police that this is the place that I do business (emphasis mine)

Huntley: You had expect to get your money back from her same day?

Scott: Because she told me to come.

Huntley: You expect to get back your money.

Scott: To get back my money.

Mr. Huntley in his submission to the Panel stated that Miss Scott was not ill or incapable of
dealing with the matter and so Mr. Scott “did not have to jump in her shoes...” But this is not
correct. Under cross-examination by Mr. Huntley, Miss Scott stated that, “From I paid the
money [ have high blood pressure...” This statement was not challenged by the Respondent.”
Mr. Scott in examination told the Panel “Her money (Beverly Scott) paid for it. I am the biggest
one and she said I should deal with it for her.” Neither was this statement challenged by the
Respondent.

I now turn to the question as to whether the Respondent acted with inexcusable and deplorable
negligence in the execution of her duties.

The facts are that Mrs. Taylor represented the Purchasers as their Attorney-at-Law. She received
the cheque for $375,000.00 from Mr. Scott. She owed the Purchasers a duty of care to ensure



that their deposit was protected. She should not have handed it to the Vendor’s Attorney Mr.
Brown unless it was legally safe for her to do so. She failed in her duty of care to the .
Complainant. During the cross-examination of Miss. Scott by Mr. Huntley, the following

exchanges occurred.

Huntley: “Were you surprised that she (Taylor) handed over the cheque to Mr. Brown?”

Scott: I was surprised because no papers were signed.

Huntley: “Who was the person authorised to cash that cheque? If she was handing the
cheque to anybody who was the person she should have handed it over to?”

Scott: «_.. She claimed she gave the cheque to him (Brown) to be endorsed and he went
away with it. She should have kept it until everything went through (emphasis
mine).

There is a practice in real estate transaction whereby the Purchasers’ Attorney sends to the
Vendor’s Attorney the deposit before the Vendor signs the Sales Agreement. This is a dangerous
practice because if the deposit is handed to the Vendor by his Attorney and he absconds without
signing the Agreement, the Purchaser is at grave risk. It is also unfortunate that on several
occasions, the Vendor’s Attorneys as in the present case, absconds with the deposit again leaving
the Purchaser at risk.

In the present case, the cheque was made payable to the vendor’s Attorney but was delivered to
the Respondent Mrs. Taylor by the Complainant, Mr. Scott. Mrs. Taylor should not have
delivered the cheque to the Vendor’s Attorney, Mr. Brown until she was satisfied that it was safe
to do so. In my view the time for delivery was in exchange for the duly executed Agreement for
Sale by the vendor. This is the commonsense approach regardless of what is said to be the
general practice of the profession. If authority is needed for this proposition I am guided by the
decision in Edward Wong Finance Co. Ltd. V. Johnson Stokes & Master (a Firm) 1984/A.C. 297
where it was held (inter alia) that the risk of loss to the Appellant by placing money at the
disposition of the Vendor’s Solicitor was a foreseeable risk, namely the risk could have been
avoided by ... taking precautions to ensure that the Appellants would have an unanswerable
claim against the other side for Specific Performance of that party’s obligations ...”

One must then consider whether the Respondent’s behavior amounted to professional
misconduct. Mr. Huntley, Counsel for the Respondent, referred the Panel to Diggswhite v.
Dawkins 14 JLR 192. In that case it was held inter alia that “even assuming that a finding of
gross neglect or negligence was in the circumstances of that case, open to the committee such a
finding did not amount to professional misconduct.” However, the Canons were subsequently
amended and actions by an attorney in the performance of his duties amounting to inexcusable or
deplorable negligence (Canon IV(s)) are deemed to be professional misconduct.

Finally, I now turn to the question as to whether the Respondent has accounted to the
Complainant for all moneys in her hands or credit. The facts are that the Complainant delivered
the deposit to the Respondent in July 1996. Between July 1996 and September 1996, the
Complainant made several unsuccessful attempts to obtain a refund from the Respondent. To
date he has not succeeded in obtaining a full refund. Therefore I am of the view that the
Respondent is guilty of this charge as alleged in his Affidavit.



[ further find that the Complainant has proved his case beyond reasonable doubt. I agree with
the orders made pursuant to S. 12(4) of the Legal Profession Act as set out in the judgment of my
learned Colleague and Chairman.

Dated the 28thday of November, 2003.






